
STATE OF NEW YORK

STATE TAX COMI{ISSION

In the Matter

Ben S.

of the Pet i t ion
o f
l o e b ,  I n c .

AtrT'IDAVIT OF }IAIIING
for Redeterninat ion of a Def ic iency or Revision
of a Determination or Refund of Corporation
Franchise Tax under Article 9A of the Tax law for
the  Years  End ing  17 /30 /77  & 11 /30 /78 .

State of New York l

county of Albany ]  "" ' t

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commissi.on, that he is over 18 years of age, and that on the
6th day of Apri l ,  7984, he served the within not ice of Decision by cert i f ied
mai l  upon Ben S. loeb, fnc.,  the pet i t ioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid vrrapper addressed
as fo l lows:

Ben S.  loeb ,  fnc .
1100 l{ i t ik Ave.
Car te re t ,  NJ  07008

and by deposit ing same enclosed
post off ice under the exclusive
Service within the State of New

in a postpaid properly addressed wrapper in a
care and custody of the United States Postal
York.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said wrapper is the last known address
of the pet i t ioner.

Sworn to before me this
6 th  day  o f  Apr i l ,  1984.

r ized to a
pursuant to Tax



STATE OF NEW YORK

STATE TAX COHMISSION

In the Matter of the Petition
o f

Ben S.  Loeb,  Inc .

for Redeterminat ion of a Def ic iency or Revision
of a Determination or Refund of Corporation
Franchise Tax under Article 9A of the Tax law for
the  Years  End ing  7L /30 /77  & 17 /30 /78 .

AFFIDAVIT OF }IAIIING

State of New York )
s s .  :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
6th day of Apri l ,  7984, he served the within not ice of Decision by cert i f ied
mail upon Sanford Andur, the representative of the petitioner in the within
proceeding, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Sanford Andur
Amdur & Friedrich
E  2 1 0 ,  R o u t e  4 ,  F . 0 .  B o x  7 5 2
Paramus, NJ 07652

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said wrapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
6 th  day  o f  Apr i l ,  1984.

s te r  oa
pursuant w sect ion 174



STATE 0I' NEIit y0RK

STATE TAX COM}fISSION

o f
Ben S.  loeb ,  Inc .

AFFIDAVIT Otr' }'AII,ING
for Redeterninat ion of a Def ic iency or Revision
of a Determination or Refund of Corporation
Franchise Tax under Article 9A of the Tax Law for
the Years Ending 11/30/77 & t j . /30/78.

State of New York ]
s s . :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the State Tax Comrnission, that he is over 18 years of age, and that on the
6th Cay of Apri l ,  L984, he served the within not ice of Decision by cert i f ied
mail upon Bruce F. Minkoff, the representative of the petitioner in the within
proceedinS' bY enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Bruce F. Minkoff
W. Robert  Rubin & Co.
60  E.  42nd St .
New York, NY 10165

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive caie and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said lyrapper is the
Iast known address of the representat ive of the pet i t ioner.

Sworn to before me this
6 th  day  o f  Apr i l ,  1984.

Authorized- to dnin r o a
pursuant to Tax f,a sect ion 174



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

Apri l  6, L984

Ben S.  Loeb,  Inc .
1100 Mi I i k  Ave.
Carteret,  NJ 07008

Gentlemen:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 1090 of the Tax law, a proceeding in court to revierd an
adverse decision by the State Tax Commission may be instituted only under
Article 78 of the Civil Practice law and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 nonths from the
date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision nay be addressed to:

NYS Dept.. Taxation and Finance
Law Bureau - Litigation Unit
Building //9, State Campus
Albany, New York 12227
Phone /l (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc: Petit ioner's Representative
Sanford Andur
Amdur & Friedrich
E  210 ,  Rou te  4 ,  P .0 .  Box  752
Paramus, NJ 07652

AND
Bruce F. Minkoff
Lt. Robert Rubin & Co.
60 E.  42nd St .
New York, NY 10165
Taxing Bureau' s Representative



STATE OF NEII YORK

STATE TN( COMMISSION

In the Matter of the Petltion

o f

BEN S. LOEB, INC.

for Redetermination of a Deficlency or for
Refund of Corporatlon Franchlse Tax under
Artlcle 9-A of the Tax Law for the Fiscal Years
Endlng November 30, 1977 and, November 30, 1978.

DECISION

Petl t loner,  Ben S. Loeb, Inc.,  11.00 Mtl lk Avenue, Carteret '  New Jersey

07008, flled a petitlon for redetermlnation of a deficiency or for refund of

corporation franchise tax under ArtLcle 9-A of the Tax Law for the flscal years

ending November 30, L977 and, November 30, 1978 (F1Le No. 32655).

A formal hearlng was held before Arthur Brayr Hearlng Offlcer' at the

offlces of the State Tax Conmlsglon, Two Worl-d Trade Center, New York' New

York, on Apri l  26, 1983 at 11:30 A.M., wlrh al l  br lefs to be submitted on or

before July 15, 1983. Petl.tLoner appeared by Amdur & Frledrich (Sanford Andur,

Esq.r of counsel). The Audlt Dl.vlslon appeared by John P. Dugan, Eeq. (Al-exander

Welss ,  Esq. ,  o f  counse l ) .

ISSUES

I. Wtrether petitioner had a regular place of buslness outside of New York

State and could therefore allocate lts lncome pureuant to sectlon 210.3 of the

Tax Law.

II. Whether petitioner may prorate lts buslness receipts on the basls of

the number of months that lt purported to be dolng buslness ln New York.
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FINDINGS OF FACT

1. Petltloner flled a New York State Corporatlon Franchlse Tax Report for

rhe perLod Decenber L, 1976 through November 30, L977, l lst lng l ts address as

1235 Morris Avenue, Unlon, New Jersey. On thls report, petltioner reported

ent lre net income of $174,532.00. Thls amount l ras nuJ.t lp l l -ed by pet l t ionerte

reported allocatlon percentage of 40.7L percent, resulting ln reported taxable

net  lncome o f  $71,052.00 .

2, Petitloner filed a finaL New York State Corporatlon Franchlse Tax

Report for the perlod December 1, 1977 through Novenber 30, L978, List ing l ts

address as 460 lliLlside Avenue, Hlllside, New Jersey. Petltloner rePorted lts

ent ire net income for the fuLL f lscal  year as $108,369.00" l lowever '  pet l t loaer

prorated thLs auount by 4/L2ths, repreaentlng the fLrst four months of the

flscal year, resultlng ln entLre net lncome of $361123.00. Thls amount ltas

then nulttplied by petltlonerrs reported all-ocatlon percentage of 34.9005

percent,  result lng ln a taxable net Lncome of $12r607.00.

3. On November 20, 1980, the Audit Divlslon tssued a Notlce of Deflclency

to petltloner assertlng a deficlency of corporatl.on franchise tax for the

f iscal year ended Novenber 30, L977 Ln the amount of $10'348.00'  Plus lnterest

of $2,455.00 for a bal-ance due of $12,803.00. The amount of tax al legedly due

was determined by applylng an allocation percentage of one hundred Percent to

petitlonerts reported entlre net lncome. The amount of tax due was then reduced

by the amount of tax prevlously reported.

4. On November 2O, 1980, the Audlt Dlvlslon also issued a Notice of

Def ic lency to pet i t toner for the f iscal  year ended November 30'  1978. The

Notice asserted a deficlency of corporatlon franchlse tax ln the anount of

$9,576.00, plus interest ln the a^mount of $1 ,457.89, for a balance due of
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$11,033.89. The asserted def lc lency nas computed by el lnlnat lng the monthly

proratlon descrlbed ln Findlng of Fact 'r2rr and then allocatlng to New York

petltlonerrs entlre net income as reported. The amount of tax due was then

reduced by the amount of tax prevl.ously reported.

5. Petltlonerrs buslness conslsted of selllng premlums to banks. The

banks, ln turn, gave the preniums to cuatomers who opened new accounts. Petl-

tloner also supplled lndustrial premiuns whlch consl.sted of shlrte and hatg

funprinted wlth the cust,omerts corporate nane and 1ogo.

6. Pr lor to and during L973, pet l t lonerrs bustness addreas was 3701 Henry

Iludson Parkway, Rlverdale, New York.

7. On May 30, 1974, petitloner executed a three year Lease coumenclng

August 1, L974 for the rental of certaln premises locat,ed at 1235 Uorrls

Avenue, Unl.on, New Jersey. The l-ease provlded that petlt,ioner ltas to pay an

inltlal annuaL rental of $91300.00 wlth Lncreases of $600.00 per annum. On

June 1., L977, petltioner executed a new three-yeax l-ease for the exlstlng

premises plus additlonal- space. The rental under the new lease was $18'000.00

per annum. Furthermore, petltloner lras to be responsibl-e for flfty percent of

any lncrease in real estate taxes. Accordlng to a footnote Ln a flnanclal

report, the subsequent lease was f'settled'r durlng 1979 for an additlonal

paynent  o f  $16,000.00 .

8. On Februarl 9, L978, petitioner executed a slx-year leaee conmenclng

April t, 1.978 for the rental of approxlnately 17,000 square feet for warehouelng,

distrlbutlon, storage and general office space at 460 Hlll-slde Avenue, Htllalde,

New Jersey. The mlnimum annual rental for the first two years wae $29,750.00.

The nLnlmum annual rental for the thlrd and fourth years was $30,600.00 and the

minlmum annual rental for the fifth and slxth years of the lease was $311450.00.
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In additlon, petltloner waa reaponeible for 13.5 percent of any increase ln

real estate taxes on the denised prenlses.

9. At the beginnlng of L977, pet l t ionerts inventory was stored in a

publlc warehouse ln New York. Durlng L977, petltioner began storlng inventory

in a warehouse located Ln Bayonne, New Jersey. In or about March, 1978t

petltloner began storlng lts lnventory at lts prenlsee ln Hlllside' New Jersey.

10. On or about, March 30, L978, a New Jersey corporation named Ben S'

Loeb, Inc. was forned. 0n the same day, the New York corporation Ben S. Loeb,

Inc. t ransferred l ts assets to the New Jersey corporat ion. l  A" a result  of

thls transactlon, the New York corporatl.on remalned as a shell. The prlnclpals

decided not to dissolve the New York corporatlon in order to protect the

corporate name and ln order to be able to malntain a lawsult tn the State of

New York.

lI. Durlng the flscal years ln issue, petltioner dld not employ any

lndlvlduals at any facLlLty outslde the St,ate of New Jersey.

L2. Petitionerrs bookkeeper malntained an analyels based upon each lnvolce

showlng where goods were shipped. The analysls recorded, ln four categoriea,

the destlnatlon of the goods. ?he four categorles weres New York Clty; New

York State other than New York Clty; New Jersey; and elsewhere.

13. Petltloner flled a State of New Jersey Corporatlon BusLnese Tax Return

for the flscal- year ended November 30, L977. PetLtloner llsted its address aa

1235 Morris Avenue, Unlon, New Jersey on this return. The return stated that

petitLoner had a warehouse ln New York Clty. Petltioner allocat,ed 49.56

I 
Petltloner characterlzed thelr transactlon aa a t'mergertt. It was not

a merger withln the meanLng of sectlon 907 of the Buelness Corporatlon Law'
however, ag both corporatlons survlved.
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net lncome Co New Jersey. Thls aLlocatlon factor llae

I t  a lso reported

none outslde New Jersey.

real and tanglble personal proPerty owned 36.032
total-  recelpts L2.642
wages,  sa la r les r  e tc .  100.002

that five persons were employed 1o New Jersey and

f4. Pet,ltloner aI-so ftLed a State of New Jersey Corporatlon Buelnese Tax

Return for the fiscal year ended Novenber 30, 1978. Petitloner llsted lts

address as 460 Hlllstde Avenue, HiLlside, New Jersey. On this return, Petltloner

allocated 73.5989 percent of lts adjusted net lncone to New Jersey. Thle

allocation factor was based on the followlng:

percent of l ts adJusted

based on the foLl-owlng:

New Jersey percentage of
New Jersey percentage of
New Jersey percentage of

New Jersey percentage of tangible real and personal properly
New Jersey percentage of total recet-pts
New Jersey percentage of rrages, salarles, etc.

It also reported that ten persons were employed ln

none outside of New Jersey.

owned 100.002
20.79677"

100.002

New Jersey and

CONCLUSIONS OF LA$I

A. Thatr dur lng the perlods in lssue, Tax Law $210.3(a)( )  provlded that

a taxpayer nas requlred to malntaln a reguLar place of business outsl.de of New

York ln order to allocate its business lncome.

B. That the regulatlons whlch were ln effect durlng the perlode ln lssue

provided that rf[a] reguLar place of buslness is any @ flde offlce (other

than a statutory offlce), factory, narehouse or other space whlch Ls reguJ-arl-y

used by the taxpayer ln carrylng on l ts buslness." [20 NYCRR 4-2.2(b)] .

C. That petitloner had a bona fide offlce outslde of New York durlng both

fiscal years in issue whlch lt regularJ-y used ln carrying on lts busLnese.

Therefore, petltloner nas entitLed to allocate Lts buslness lncome durLng both

f i sca l  years .
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D. That as noted ln Flndlng of Fact "10", the New York corporation

survlved the transactLon whlch took pLace on or about March 30, 1978. In the

absence of evldence to the contrary, it ls presumed that the New York Corporatton

of Ben S. Loeb, Inc. was Ln existence during the entire flscal year 1978

(Richardson on Evidence S74 [10th ed. Pr lnce]).  AccordlngLy, the Audlt  DlvleLon

properly concLuded that petltLoner waa not entitled to prorate lts buslness

lncome on the baeis of the four month period noted ln Flnding of Fact rr2" (see

20 NYCRR 2-3 . r ) .

E. That the petition of Ben S. Loeb, Inc. ls granted only to the extent

of Concluston of Law 'rCrr and the Audlt Dlvislon ls dlrected to recomPute the

def lc iencles or refunds accordingly.  The pet l t lon is,  ln al l  other resPecta'

denled.

DATED: Albany, New York

APR 0 6 1qg4

STATE TAX COMMISSION

PRESIDESIT

COMMISSI


